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June 2R, 2002

Office of Counsel

Witliam . Brin

Vice Prosident

Cargill Inc.

PO, Box 8724 Lake (hTice
Mirseapolis, Minnesota 53440-5724

Diear Mr. Brin.

This responds w vour jener dared June 26, 2002, regarding the way in which the U.S.
Ay Corps of Bngineers would evaluzie an upplivation from Caryll for o Rivers and
Harbors Act andor Coean Water Act permitat Cargiil's Redwood City Plant Sie. The
Carns appreciates the willingness of Cargill 10 enguge in the permitting process regarding
its plans at the Redwood Ui Plant Site We recognize that Cargill 1s convinced thar this
property is not subject 1o regulation under either Act. The Corps believes that the public
interest is not best served by iirigation regarding these matters, if the opportunity exists w
achieve & superior environmental resull that meets Carpill's development needs through
the pUrmit process

As you are aware, the Curps is neither the proponent nor the opponent of any pormit
apphivation. The Corps nilmately will make 3t decision regarding the deveiopment of
this proserty fobowing the complete dovelopment of en administrative record through the
public revicw process.

Iy order to assist progect proporants and the public in the Corps purnit process, the
Corps encourages project proponenis & ongape in twe pre-appheation consultation
process. A primary goal of the pre-application process is to provide the project
proponent with wll helpful information necessary in pursuing the application, including
factors that the Corps must consider in its permit decision making process. This
Informnation is intended te assist the project proponent in evaluating the viability of
alternetives s considesng, The Corps considers Cargill's mnquiry as an inidal stop in

-

the pre-application process and affers the following information for Cargill to consider,

Generaliy speaking. in deciding whether to wrant or deny permits, the Uomps must
svaluate the tmpact of « proposed project on the public interest, applving the criteria set
sorth in s regulations for making this determination. Under these regulations, g permut
will be granted unless the Corps determines that it would be contrary to the public
interest. Amony olher things. tie Corps s required 1o give great weight 1o state and socal
decisions  The Coapy” repuistions reeoznsze that the primary responsibility for
determining zoning and and use matters rests with state and local governments, The



[¥%
¥y
4,1
i
H
:
fys
(81
i

Cuorps normaily accepts such decisions on these matters unless there are significant bysues
of overriding muienal imponance [which must be identified in the Corps” decision
documents — see 37 CF.R. § 328 2(ane)]. With regard to the Redwood Clty Plant Siie,
Cargill's proposed development of the site will be a significant land issue for local
p:anning authorities. Local planming decisions regarding the future of this site will be a
ke consideration in the Corps’ evaluation of the public interest for the proposed project.

I addition, regarding permits under the Clean Water Act, the Corps must determine
whether the proposed activity complies with the Section 404(b)(1) Guidelines
promulgated by the U.S. F.P.A. While the Corps is the ultimate decision maker
regarding compliance with the 404(0)(1) Guidelines, the Corps gives substantial weight
w commoents from E.P A in its vvaluation of compliance with these requircments. Two
critical issues Cargill will need o address repurding compliance with the 404(b)( 1)
Guidelines will be the alternatives analysis and the reguirement not to cause or contribute
w significant degradation.

While it is premamre {or the Corps to make any determinaions regarding cither of
these issues, we can offer the following guidance 1o assist Cargill in developing s
analysis of these issues. Reparding the alternatives analysis, an important threshold issue
concerns whether the site at issue is a special aquatic site. f a project involves
discharges to special aquatic sites, such as wetlands, there is a presumption that
practicable, altemnative sites arc available. The presumption does not apply to purmits
that do not involve discharges 1o such sites. Based on your consultant’s June, 2002,
Speciol Aguaric Habitat Assessment, it appears that wetlands and other special aquatic
sites are not present on the Redwood City Plant Site. We encourage Cargill to further
deveiop 1s analysis of this issue so that all parties imerested in the evaluation of this
permit decision have a clear understanding of how the alternatives analysis will need 10
be framed.

With regard to significant degradaton. the 404(b)(1) guidelines and relevant
interagency policy statements call for project proponents to take practicable sieps 10
avoid and minimize impycts to the aquatic ecosyster, und then provide cumpensatory
mitigation to address remnaining impacts. In developing its proposal for the Redwood
City Plant Site, Cargiil should focus its development plans on the more severely disturbed
portions of the site and on those portions of the site closest to existing development. In
developing compeusatory mitigation proposals, Cargill should consider the policy
preferences oxpressed in relevant agency policy statements, which establish a preference
for on-site, in kind compensatory mitigation. Portons of the Redwood City Plant Size
have substantial potential for such restoration and would appear to provide significant
opportupities for such compensatory mitigation.
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I hope that you find this pinaance useful in your development of a project proposal,
Please contact Bob Smith ¢ our Regulatory Branch (315-977.8450) if yvou have further
gquestions.

Lieutenant Coloned, Corps of Engineers
District Engineer

Copy Furnished:

USEPA Region IX
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